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DOP Docket  No. 2010-367 

(Civil Service  Com m iss ion , dec ided April 28, 2010) 

 

 

The appea l of Emanuel Amadi, a  Housing Development  Ana lyst  with  the City 

of Newark, of h is remova l and resigna t ion  not  in  good standing, effect ive J uly 9, 

2009, on  charges, was heard by Administ ra t ive Law J udge Gail M. Cookson  (ALJ ), 

who rendered her  in it ia l decision on  March  23, 2010.  Except ions were filed on 

beha lf of the appoin t ing author ity.  

 

Having considered the record and the ALJ ’s in it ia l decision , and having made 

an  independent  eva lua t ion  of the record, the Civil Service Commission 

(Commission), a t  it s meet ing on  Apr il 28, 2010, accepted and adopted the F indings 

of Fact  a s conta ined in  the a t tached in it ia l decision .  However , t he Commission  did 

not  adopt  the ALJ ’s recommenda t ion  to modify the removal to a  four -month  

suspension .  Ra ther , the Commission  upheld the remova l.       

 

DISCUSSION  

 

 The appellan t  was removed on  the charge of other  sufficien t  cause, i.e., 

absence without  officia l leave, fa ilure to follow leave of absence procedures, and 

viola t ion  of policy and procedures.  He was a lso resigned not  in  good standing.  

Specifica lly, it  was asser ted tha t  the appellan t  was schedu led to return  from 

vaca t ion  but  tha t  he had been  absen t  without  au thor ized leave since May 19, 2009, 

tha t  he fa iled to contact  management  and h is immedia te supervisor  regarding any 

issues tha t  may have h indered h im from repor t ing to work as scheduled, and tha t  

the appellan t  was provided severa l opt ions to request  proper  leave but  he fa iled to 

respond.  Upon  the appellan t ’s appea l, the mat ter  was t ransmit ted to the Office of 

Administ ra t ive Law (OAL) for  a  hear ing as a  contested case.  

 

 In  her  in it ia l decision , the ALJ  set  for th  tha t  the appellan t  had been  

approved for  vaca t ion  leave from April 20, 2009 through May 18, 2009.  The 

appellan t ’s vaca t ion  was to Owerr i, Niger ia .  However , the appellan t  did not  return  

to h is posit ion  unt il J u ly 20, 2009.  Ra ther , he test ified tha t  he became ill on  May 

10, 2009, was diagnosed with  mala r ia , and was admit ted to a  hospita l.  The 

appellan t  sta ted tha t  he ca lled h is supervisor , Rona ld McEachin , a  Senior  Program 

Development  Specia list , on  May 18 and May 19, 2009 and left  h im a  message tha t  

he was very ill and he would not  be able to return  to work on  h is scheduled da te.  

He a lso sta ted tha t  he was discharged from the hospita l on  J une 16, 2009, but  he 

was subsequent ly beaten  and robbed which resu lted in  h im being re -admit ted to the 

hospita l and u lt imately discharged on  J u ly 17, 2009.  The appellan t  reca lled tha t  he 

spoke to McEachin  near  the end of J une 2009 and was advised to obta in  medical 

documenta t ion  regarding h is extended illness.  In  shor t , the appellan t  reca lled 



t rying to reach  McEachin  about  four  t imes dur ing h is ordea l , bu t  given  the difficu lty 

in  contact ing h im from the Niger ian  hospita l, he relied on  h is wife to communica te 

with  the appoin t ing author ity.  Upon h is return  to work on  J u ly 20, 2009, the 

appellan t  discovered tha t  he had been  termina ted from employment .  T he medica l 

documenta t ion  provided by the appellan t  indica ted tha t  he was hospita lized from 

May 10, 2009 through J une 16, 2009 for  bronchia l pneumonia  and a  bea t ing by 

a rmed robbers caused h is re-hospita liza t ion  on  J une 21, 2009.  However , a fter  the 

appellan t  was admit ted to the hospit a l due to the assault , the medica l 

documenta t ion  indicated tha t  he had become ill in  the hospita l and was diagnosed 

with  mala r ia  and cholera  infect ions. 

 

 Pauline Ndzie, the appellan t ’s wife, test ified tha t  she left  a  message 

regarding the appellan t ’s condit ion  with  McEachin  on  May 18, 2009 and spoke with 

h im on  May 19, 2009, who advised her  to keep h im up-to-da te.  She sta ted tha t  she 

ca lled McEachin  severa l t imes dur ing th is per iod and ment ioned tha t  the 

appellan t ’s t icket  had expired and tha t  she would need to re-book a  fligh t  home for  

h im.  The ALJ  noted tha t  the record indica ted Ndzie made the in it ia l t ravel plans 

for  the appellan t  on  Apr il 7, 2009 and that  they encompassed a  depar ture on  Apr il 

21, 2009 and a  return  on  J une 19, 2009.  Ndzie a lso test ified tha t  she had never  

received any writ ten correspondence from the appoin t ing author ity dur ing the 

appellan t ’s absence and if she had seen  mail from the appoin t ing author ity, the 

appellan t  would have told her  to open  it .  Micha el Meyer , Director  of Housing and 

Rea l Esta te, t est ified tha t  he never  directed McEachin  to a t tempt  to contact  the 

appellan t  in  Niger ia  or  to inquire in to his emergency contact  informat ion .  Ra ther , 

Meyer  had “Abandonment  of Employment” not ices prepared an d sent  to the 

appellan t ’s severa l addresses tha t  were on  file.  However , Meyer had not  seen  any 

green  ca rd receipts or  other  evidence of actua l delivery of the not ices.  Meyer  a lso 

noted tha t  personnel informat ion  on  the appellan t  indica ted tha t  he had ove rstayed 

a  pr ior  visit  to Nigeria  in  2007.  In  tha t  mat ter , the appellan t  was approved for  

vaca t ion  from April 9, 2007 to Apr il 27, 2007, but  u t ilized sick t ime from April 30, 

2007 to May 11, 2007 because he had cont racted typhoid fever  and was admit ted to 

a  hospita l.  Although the appellan t  had provided a  doctor’s note for  tha t  incident , 

Meyer  considered the current  incident  a  pa t tern  of pract ice by the appellan t  

but t ressed by the 2007 vaca t ion  overstay.   

  

 The ALJ  determined tha t  the charge of abandonmen t  of employment  should 

be dismissed, finding tha t  it  was disingenuous for  the appoin t ing author ity to issue 

disciplina ry charges against  the appellan t  dur ing a  per iod when it  knew the 

appellan t  could not  respond because he was in  a  Niger ian  hospita l.  Howe ver , the 

ALJ  found it  ha rd to believe tha t  the appellan t  did not  plan  to overstay h is visit  to 

Niger ia .  In  th is regard, the ALJ  did not  find credible Ndzie’s test imony tha t  she 

a lways booked flights with  an  extended return  da te on  the t icket  so tha t  if th ere 

was a  change, a  charge would not  be made for  an  en t irely new t icket .  In  

conjunct ion  with  the vague medical evidence and the credible evidence tha t  he was 



assaulted, the ALJ  concluded tha t  the appellan t  planned the first  per iod of overstay 

from May 18, 2009 through J une 19, 2009.  Therefore, the ALJ  determined tha t  the 

charges of fa ilure to follow leave of absence policy or  procedure and being absent  

without  leave were susta ined.  However , notwithstanding h is supervisor’s suspicion  

tha t  he may have had an  unauthor ized leave in  2007, since the appellan t  had no 

pr ior  disciplina ry h istory dur ing h is six-year  tenure, the ALJ  recommended tha t  the 

remova l be reversed and the appellan t  be suspended for  four  months.   

 

  In  it s except ions to the ALJ ’s in it ia l decision , the appoin t ing author ity 

a rgues tha t  the ALJ ’s credibility determinat ions with  respect  to the test imony of the 

appellan t  and Ndzie should be rejected.  It  a lso a rgues tha t  the ALJ  er red in  

dismissing the charge of resigna t ion  not  in  good standing.  Specifica lly, the 

appoin t ing author ity sta tes tha t  it  is uncontested tha t  the appellan t  planned to 

overstay h is leave without  au thor iza t ion for  more than  five days.  Moreover , it  

a sser t s tha t  the ALJ  er red in  finding that  the appellan t ’s evidence regardin g h is 

cla imed assault  and ensuing medica l condit ion  established tha t  he was unable to 

return  to work beyond J une 19, 2009.  Fina lly, the appoin t ing author ity emphasizes 

tha t  the appellan t ’s willfu l act ion  in  his planning a  la ter  return  da te from Niger ia  

than  he was au thor ized is sufficien t ly egregious to warrant  his remova l.   

 

Upon an  independent  review of the record, the Commission  agrees with  the 

F indings of Fact  of the ALJ  and concludes tha t  the appoin t ing author ity has met  it s 

burden  of proof on  the ch arges susta ined by the ALJ .  However , for  the reasons set  

for th  below, the Commission  determines tha t  the pena lty of remova l should be 

upheld.   

 

The Commission  acknowledges tha t  the ALJ , who has the benefit  of hear ing 

and seeing the witnesses, is genera lly in  a  bet ter  posit ion  to determine the 

credibility and veracity of the witnesses .  S ee Matter of J .W.D ., 149 N .J . 108 (1997).  

“[T]r ia l cour t s’ credibility findings . . . a re often  influenced by mat ters such  as 

observa t ions of the character  and demeanor  of the witnesses and common human 

exper ience tha t  a re not  t ransmit ted by the record.”  S ee In  re T aylor, 158 N .J . 644 

(1999) (quot ing S tate v. Locurto, 157 N .J . 463, 474 (1999) ).  Addit iona lly, such  

credibility findings need not  be explicit ly enuncia ted if the record as a  whole makes 

the findings clea r .  Id . a t  659 (cit ing Locurto, supra).  The Commission  

appropr ia tely gives due deference to such  determina t ions.  However , in  it s de novo 

review of the record, the Commission  has the au thor ity to reverse or  modify an  

ALJ ’s decision  if it  is not  suppor ted by the credible evidence or  was otherwise 

a rbit ra ry.  S ee N .J .S .A. 52:14B-10(c); Cavalieri v. Public Em ployees R etirem ent 

S ystem , 368 N .J . S uper. 527 (App. Div. 2004).   

 

 In  th is case, the ALJ  specifica lly fou nd it  more likely than  not  tha t  the 

subject  of Ndzie’s communica t ion  with  McEachin  on  J une 22, 2009 was the 

appellan t ’s a ssault .  However , the ALJ  specifica lly found Ndzie’s test imony tha t  she 



a lways booked flights with  an  extended return  da te on  the t icke t  not  to be credible.  

The ALJ  a lso noted tha t  the appoin t ing author ity fa iled to produce any evidence 

suppor t ing successfu l or  even  a t tempted delivery and/or  receipt  of any not ice 

purpor t ing to a ffect  the appellan t ’s employment  r ights.  Thus, the ALJ  prop er ly 

dismissed the resigna t ion  not  in  good standing because there was not  sufficien t  

evidence in  the record to establish  tha t  the appellan t  abandoned h is posit ion .  

However , there is sufficien t  evidence in  the record to suppor t  t he ALJ ’s credibility 

determina t ions and the Commission  upholds the charges of absence without  officia l 

leave, fa ilure to follow leave of absence procedures, and viola t ion  of policy and 

procedures.   

  

In  determining the proper  pena lty, the Commission’s review is de novo.  In  

addit ion  to it s considera t ion  of the ser iousness of the under lying incident  in  

determining the proper  pena lty, the Commission  a lso u t ilizes, when appropr ia te, 

the concept  of progressive discipline.  West N ew Y ork  v. Bock , 38 N .J . 500 (1962).  In  

determining the propr iety of the pena lty, severa l factors must  be considered, 

including the na ture of the appellan t ’s offense, the concept  of progressive discipline, 

and the employee’s pr ior  record.  George v. N orth  Princeton  Developm en tal Center , 

96 N .J .A.R . 2d  (CSV) 463.  However , it  is well established tha t  where the 

under lying conduct  is of an  egregious na ture, the imposit ion  of a  pena lty up to and 

including remova l is appropr ia te, regardless of an  individua l’s disciplina ry h istory .  

S ee Henry v. R ahway S tate Prison , 81 N .J . 571 (1980).  It  is set t led tha t  the theory 

of progressive discipline is not  a  “fixed and immutable ru le to be followed without  

quest ion .”  Ra ther , it  is recognized tha t  some disciplina ry infract ions a re so ser ious 

tha t  removal is appropr ia te notwiths tanding a  la rgely unblemished pr ior  record.  

S ee Carter v. Bordentown, 191 N .J . 474 (2007).   

 

In  th is case, a lthough the appellan t  does not  have a  pr ior  discip lina ry record, 

in  conjunct ion  with  the fact  tha t  he has only been  employed with  the appoin t ing 

author ity for  six years, the Commission  finds tha t  the appellan t ’s fa ilure to follow 

the leave of absence procedures and being absent  without  leave a re sufficien t ly 

egregious and warrant  h is removal.  Indeed, it  is uncontested tha t  the appellan t ’s 

in it ia l t ravel plans to Nigeria  indica ted a  depar ture on  Apr il 21, 2009 and a  return  

da te of J une 19, 2009.  In  other  words, t he appellan t ’s fligh t  home was in it ia lly 

booked for  one month  after the da te he was supposed to return  to work.  Regardless 

of wha t  occurred a ft er  J une 19, 2009, there is no credible explana t ion  for  th is 

booking other  than  the in ten t  on  the pa r t  of the appellan t  not  to return  to work on  

the da te h is approved vaca t ion  leave ended.  As previously observed, some 

disciplina ry infract ions a re so ser ious tha t  a  ha rsh  pena lty is appropr ia te 

notwithstanding a n  employee’s pr ior  record.  S ee Carter, supra .  As noted by the 

ALJ , a lthough there was credible evidence of an  assault  upon h is per son , the 

remainder  of the medica l evidence tha t  he had in it ia lly u t ilized to just ify his 

absence was vague a t  best .  Accordingly, the Commission  finds tha t  the penalty 



imposed by the appoin t ing author ity was neither  unduly ha rsh  nor  dispropor t iona te 

to the offense and should be upheld. 

 

ORDER 

 

 The Civil Service Commission  finds tha t  the act ion  of the appoin t ing 

author ity in  removing the appellan t  was just ified.  Therefore, the Commission 

upholds the act ion  and dismisses the appea l of Emanuel Amadi. 

  

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


